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 ii

STATEMENT OF JURISDICTION 

 Defendant-Appellant was convicted in the Macomb County Circuit Court by jury trial, 

and a Judgment of Sentence was entered on November 19, 2014.  A Claim of Appeal was filed 

on November 25, 2014, by the trial court pursuant to the indigent defendant's request for the 

appointment of appellate counsel dated November 19, 2014, as authorized by MCR 6.425(F)(3).  

This Court has jurisdiction in this appeal as of right provided for by Mich Const 1963, art 1, §20, 

pursuant to MCL 600.308(1); MCL 770.3; MCR 7.203(A), MCR 7.204(A)(2). 
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STATEMENT OF QUESTIONS PRESENTED 

 
I.  SHOULD THIS COURT DENY LEAVE TO APPEAL TO PLAINTIFF-APPELLEE, 

AND REAFFIRM THE HOLDING IN PEOPLE V STEWART, 441 MICH 89; 490 
NW2 327 (1992), THAT WHERE TWO OR MORE FELONY-FIREARM 
CONVICTIONS ARISE FROM A SINGLE CRIMINAL EPISODE, THOSE 
CONVICTIONS SHOULD COUNT AS ONLY ONE FELONY-FIREARM 
CONVICTION FOR THE PURPOSES OF THE GRADUATED PUNISHMENT 
SCHEME UNDER MCL 750.227B? 

 
 
Defendant-Appellee answers, "Yes". 
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 1

  
STATEMENT OF FACTS 

 
 Defendant-Appellee Dwayne Edmund Wilson was convicted, at a jury trial in Macomb 

County Circuit Court, the Hon. James Biernat Jr. presiding, of two counts of unlawful  

imprisonment, MCL 750.349b, and one count of possession of a firearm in the commission of a 

felony, MCL 750.227b.  The trial in this matter occurred on September 24 - October 8, 2014.  On 

November 19, 2014, Judge Biernat sentenced Mr. Wilson to a prison term of ten years, to be 

followed by concurrent terms of 100 to 180 months in prison, with jail credit of 1997 days.1 

Defendant appealed as of right from the convictions and sentences. 

 On May 10, 2016, the Court of Appeals issued an unpublished, per curiam opinion, 

affirming the convictions but ordering the felony-firearm sentence to be reduced to five years, and 

remanding the case to the trial court for reconsideration of the unlawful imprisonment sentences 

pursuant to People v Lockridge, 498 Mich 358; 870 NW2d 502 (2015).2 The Court denied Mr. 

Wilson’s claim that the trial judge misscored the guidelines for the unlawful imprisonment 

convictions.    

 On July 5, 2016, Mr. Wilson filed a timely Application for Leave to Appeal in this Court.  

That application raised issues as to the affirmances of the convictions, and the Court of Appeals’ 

decision on the scoring of the sentencing guidelines.  That Application was denied by this Court on 

November 17, 2016.  People v Wilson, Docket No. 154041 

                                                 
1 The trial in this present matter was a retrial, after the convictions in the initial trial were 
reversed by the Michigan Court of Appeals on May 10, 2011 [People v Wilson, CA No. 296693], 
and after this Court, on leave granted as part of an interlocutory appeal by the prosecution, held 
that Mr. Wilson could not be recharged with a count of felony-murder at the retrial on the basis 
of a double jeopardy analysis.  People v Wilson, 496 Mich 91; 852 NW2d 134 (2014).   
2 Appendix A. 
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 On July 11, 2016, Plaintiff-Appellant filed an Application for Leave to Appeal in this Court.  

That application challenged the Court of Appeals’ decision that Mr. Wilson was improperly 

sentenced as a third violator of the felony-firearm statute3 to the mandatory prison term of ten years.  

The Court of Appeals held, in reliance on this Court’s opinion in People v Stewart, 441 Mich 89; 

490 NW2d 327 (1992), that where more than one felony-firearm conviction arises in a single case, 

only one conviction is counted for the purposes of a subsequent conviction under that statute.  While 

Mr. Wilson does have two prior convictions for felony-firearm, both arose out of the same case4, 

and thus his current conviction, under Stewart, was found by the Court of Appeals to be treated as a 

second felony-firearm conviction, requiring the mandatory five year term preceding the terms for 

the unlawful imprisonment convictions.  Appendix A. 

 On November 17, 2016, this Court directed the parties to file supplemental briefs, and 

conduct oral arguments, on whether this Court should grant leave to appeal on issues raised in the 

Prosecution’s application: 

The parties shall file supplemental briefs within 42 days of the date 
of this order addressing: (1) whether MCL 750.227b(1) of the 
felony-firearm statute requires two prior convictions under this 
subsection to have arisen, from separate criminal incidents in order 
for a third conviction under the subsection to trigger the 10-year 
imprisonment penalty; and, if not (2) whether this Court should 
overrule People v Stewart, 441 Mich 89 (1992), which, in holding 
that the two prior convictions must have arisen from separate 
criminal incidents, relied upon People v Preuss, 436 Mich 714 
(1990), the reasoning of which was overruled by People v Gardner, 
482 Mich 41(2008). 

  

 

                                                 
3 MCL 750.227b. 
4 See Appendix B – relevant pages from presentence report. 
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I. THIS COURT SHOULD DENY LEAVE TO APPEAL 
TO PLAINTIFF-APPELLEE, AND REAFFIRM THE 
HOLDING IN PEOPLE V STEWART, 441 MICH 89; 
490 NW2 327 (1992), THAT WHERE TWO OR MORE 
FELONY-FIREARM CONVICTIONS ARISE FROM 
A SINGLE CRIMINAL EPISODE, THOSE 
CONVICTIONS SHOULD COUNT AS ONLY ONE 
FELONY-FIREARM CONVICTION FOR THE 
PURPOSES OF THE GRADUATED PUNISHMENT 
SCHEME UNDER MCL 750.227B. 

Standard of Review: 

 The applicable appellate standard of review for this issue of statutory construction is de  
 
novo.   See People v Buehler, 477 Mich 18; 727 NW2d 127 (2007). 
 
  Argument: 

 Plaintiff-Appellant’s Application for Leave asks this Court to overrule the precedent of 

People v Stewart, supra, and reinstate Mr. Wilson’s ten year prison term, on the basis that this 

Court, in People v Gardner, 482 Mich 41; 753 NW2d 78 (2008), overruled its prior decision in 

People v Preuss, 436 Mich 714; 461 NW2d 703 (1990).  In Preuss, This Court had held that, for the 

purposes of the habitual offender statutes, multiple convictions arising out of a single incident 

counted as only one prior felony conviction for habitual offender sentencing in subsequent cases.  

Plaintiff is arguing that since this Court in Stewart relied upon some of the reasoning in Preuss to 

reach its result, that decision was “implicitly” overruled by the decision in Gardner.  The Court of 

Appeals below correctly held, however, that only this Court can overrule one of its own opinions, 

and that Stewart remains the controlling published authority on the precise issue presented in this 

case. 
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 This Court should deny leave to appeal, and uphold Stewart.  If in fact the decision in 

Gardner eliminated all of the reasoning behind the decision in Stewart, it is highly likely that this 

Court, given the considerable number of felony-firearm convictions obtained in Michigan criminal 

cases, would have long ago decided to expressly overrule Stewart.  Instead, the Stewart opinion has 

now stood for 24 years on its own, and for 8 years after the release of the Gardner decision.5  It is 

long standing and correctly decided precedent that should be upheld under the general rules of stare 

decisis. 

 In Gardner, supra, this Court wrote that the rules of statutory construction required the 

Court to first consider the exact language of the habitual offender statutes, and apply that language if 

it is unambiguous, without any further consideration of legislative intent.  In making its ruling, the 

Gardner majority opinion repeatedly stressed the precise words used by the Legislature, and in 

particular the words “any combination of” as used in MCL 769.11(1) and 769.12(1).  Those 

statutes, in their relevant parts, read as follows: 

(1)  If a person has been convicted of any combination of 2 or more 
felonies or attempts to commit felonies, whether the convictions 
occurred in this state or would have been for felonies or attempts to 
commit felonies in this state if obtained in this state, and that person 
commits a subsequent felony within this state, the person shall be 
punished upon conviction of the subsequent felony and sentencing 
under section 13 of this chapter as follows: 
    * * * 
(1) If a person has been convicted of any combination of 3 or more 
felonies or attempts to commit felonies, whether the convictions 
occurred in this state or would have been for felonies or attempts to 
commit felonies in this state if obtained in this state, and that person 
commits a subsequent felony within this state, the person shall be 

                                                 
5 The felony-firearm statute was enacted in 1976.  While the statute has twice been amended, in 
1990 PA 321 and 2015 PA 26, those amendments did not alter the initial language in section 
227b(1).  See Stewart, supra at 91, fn. 8. 
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punished upon conviction of the subsequent felony and sentencing 
under section 13 of this chapter as follows:  (Emphasis added). 
 

 The Court interpreted this precise language to conflict with the opinions in Preuss, supra,  

and People v Stoudemire, 429 Mich 262; 414 NW2d 693 (1987), which concluded the Michigan 

Legislature intended a same-incident or single-transaction test to be applied under the statutes – that 

multiple felonies occurring within the same criminal episode or transaction only count as a single 

prior felony conviction for the purposes of the habitual offender graduated sentencing scheme.    

The Court wrote that the Legislature’s use of the term “any combination” of 2, 3 or more felonies 

demonstrated the Legislature intended that a combination of multiple felonies within a single 

incident counted as multiple felonies for subsequent sentencings:6 

Nothing in the statutory text suggests that the felony convictions 
must have arisen from separate incidents. To the contrary, the 
statutory language defies the importation of a same-incident test 
because it states that any combination of convictions must be 
counted. Indeed, Stoudemire and Preuss essentially acknowledged 
the clear import of the language. 
    * * * 
In this case, we acknowledge the Legislature's explicit changes to the 
statutory language and, in doing so, by no means do we employ “a 
new view of statutory interpretation,” as Justice Cavanagh contends. 
Post at 100 n. 12. To the contrary, we consider the statute's plain 
language, and it is difficult to imagine how the Legislature could 
possibly have written the statute to more clearly indicate that all prior 
convictions count than by stating that “[i]f a person has been 
convicted of any combination of 2 or more felonies or attempts to 
commit felonies ... and that person commits a subsequent felony 
within this state, the person shall be punished [as provided in this 
section].” MCL 769.11(1). 
 

482 Mich at 51, 66.   

                                                 
6 The Gardner Court held that within the single incident, the habitual offender statutes did not 
apply to permit enhanced sentences for a second, third, or further felony conviction arising out of 
that incident. 
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 Holding that this precise language had to be applied as written, the Gardner majority 

found that the opinions in Preuss and Stoudemire improperly sought to discern the Legislature’s 

intent in creating the current habitual offender sentencing scheme through other sources 

(legislative history, analogies to similar statutes in other jurisdictions, etc), and thus overruled 

both prior precedents. 

 In Stewart, supra, the Court disagreed with its prior opinion in People v Sawyer, 410 

Mich 531; 302 NW2d 534 (1981), which held that for a second or subsequent felony-firearm 

conviction to count as a further conviction for the purposes of the graduated sentencing scheme 

under MCL 750.227b, the commission date of the second offense had to be subsequent to the 

date of the first conviction.  The Stewart Court ruled that the date of the commission of the 

subsequent offense did not have to be after the date of the earlier conviction, but that the prior 

convictions, no matter the dates of the offenses, had to come from separate transactions or 

episodes to qualify as multiple convictions for the enhanced sentencing scheme.  The Court 

discussed the Preuss and Stoudemire opinions dealing with the habitual offender laws, and found 

that while there was “no conflict between the interpretation given to the habitual offender statute 

in Preuss and the interpretation given to the felony-firearm statute in Sawyer,” the Sawyer 

decision was wrong to require that all prior offenses be “neatly separated” by intervening 

convictions: 

 
Our statement in Sawyer that “a five-year term of imprisonment for a 
second conviction should only be imposed where the second offense 
is subsequent to the first conviction,” 410 Mich at 536; 302 NW2d 
534, should be understood to mean that a defendant may not be 
convicted as a repeat offender unless the prior conviction(s) precede 
the offense for which the defendant faces enhanced punishment. 
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There is no requirement that all prior offenses be neatly separated by 
intervening convictions. 
 
 As in Sawyer and Preuss, we hold that a defendant may be 
convicted of felony-firearm (third offense) if the third offense is 
preceded by two convictions of felony-firearm, and both prior 
felony-firearm convictions have arisen from separate criminal 
incidents. 
 

441 Mich at 94-95.  (Emphasis added). 

 The language of the felony-firearm statute reads very differently from that used by the 

Legislature in the habitual offender statutes.  MCL750.227b(1)  reads: 

(1) A person who carries or has in his or her possession a firearm 
when he or she commits or attempts to commit a felony, except a 
violation of section 223, 227, 227a, or 230, is guilty of a felony and 
shall be punished by imprisonment for 2 years. Upon a second 
conviction under this subsection, the person shall be punished by 
imprisonment for 5 years. Upon a third or subsequent conviction 
under this subsection, the person shall be punished by imprisonment 
for 10 years. 
 

 It is noteworthy that the Legislature did not employ the term “any combination of” 

felony-firearm convictions in this statute, as they did in the habitual offender statutes.  In 

Gardner, the Court repeatedly emphasized that term as unambiguously signifying the Legislature 

intended to separately count all prior felony convictions for the purposes of habitual offender 

sentencing, whether or not all or any of those prior convictions arose from a single criminal 

episode.  The fact the Legislature did not use that exact terminology, or like statement of intent, 

in the felony-firearm statute means that the intent of this graduated sentencing scheme is not 

obvious or unambiguous.   

 While it might be argued that the language of the felony-firearm statute is even more 

clear than that of the habitual offender statutes – that the first conviction results in two years, the 
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second in five, and the third or subsequent convictions result in ten years – that would mean that 

a strict application of the language would require this Court to hold that the sequence of those 

convictions is irrelevant.  Thus, where three convictions for felony-firearm occur within the same 

case, each attached to a separate predicate felony, the defendant would have to be sentenced to 

two year, five year, and ten year sentences to precede the other felony sentences.  Such a finding 

is not required by the Gardner decision, and in fact would directly conflict with that ruling, 

where the Court expressly held that multiple felony convictions occurring within the same case 

from the same criminal episode cannot be used as the foundation for application of the habitual 

offender sentencing scheme within that single case: 

 In his only argument based on the text of the statute, Justice 
Cavanagh asserts that the statute's use of the phrase “subsequent 
felony” indicates that enhancement does not apply to simultaneous 
criminal acts. Post at 96–97. We agree that, if an offender is 
convicted and sentenced for two simultaneous felonies, neither 
simultaneous conviction may be used to enhance the sentence for the 
other under the habitual offender statutes. But Justice Cavanagh's 
extension of this point to imply a same-incident test misinterprets the 
statute's use of the word “subsequent.”  
 

482 Mich at 63. 

 It is unreasonable to conclude the Legislature intended that the graduated punishments in 

the felony-firearm statute would apply within a single case.  Accordingly, what appears possible, 

if not expressly required, on an initial reading of the felony-firearm statute is not a rational 

interpretation of that statute.   

 The Court in Gardner held “it is difficult to imagine how the Legislature could possibly 

have written the statute to more clearly” show an intent that multiple felony convictions within a 

single episode count as multiple felonies for the purposes of the habitual offender statute given 
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their use of the term “any combination of.”  Had the Legislature similarly intended the felony-

firearm statute to require that multiple convictions for felony-firearm in a prior case count as 

separate convictions, rather than merely one, they would have drafted the felony-firearm statute 

by using the same definitive term – “any combination of.”  Since no such term appears in the 

felony-firearm statute, this Court’s interpretation of the habitual offender statutes does not 

mandate a similar construction of the felony-firearm language. 

 There is a logical and reasonable basis for this Court to treat multiple felony convictions 

within a single incident differently from multiple counts of felony-firearm within a single incident 

for the purposes of multi-conviction sentencing.  Where there are multiple substantive felony 

convictions within a single case, those separate convictions demonstrate that the offender undertook 

separate and discrete acts, each of which supported a separate conviction.  No one physical act of 

the offender violated separate criminal statutes.  At trial, the prosecution thus would have to 

separately prove beyond a reasonable doubt the necessary elements of each felony.   

 On the other hand, the fact that multiple counts of felony-firearm result in multiple 

convictions in a single case commonly reflects only that the offender possessed a firearm during the 

incident, during which the other felonious acts occurred.  It is not disputed that the possession of a 

single firearm during a sequence of felonious acts can legally and factually justify multiple counts 

of felony-firearm - one for each of the predicate underlying felonies. In nearly all such cases the 

offender did not possess a separate weapon in relation to each separate predicate felony – rather it 

was the possession of the same weapon that provided the basis for each felony-firearm charge 

related to each predicate felony.  At trial, assuming the prosecution does prove the commission of 
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separate predicate felonies, all the prosecution must do in addition is prove the possession of a 

firearm during those felonies – an act generally shown by a single set of proofs. 

 On that basis, it is reasonable to assume that the Legislature, when it created the graduated 

sentencing scheme in the felony-firearm statute, meant to apply the second and third offender 

sentences only to offenders who once were found guilty of felony-firearm and then committed an 

additional act of felony-firearm in a subsequent incident.  The Legislature created a strict sentencing 

scheme for the felony-firearm statute.  Not only are the sentences determinate rather than 

indeterminate, but also there is no discretion for the trial court to impose any sentence but the 

mandatory term under the statute, and that term must run consecutive and prior to any term imposed 

for the predicate felony.  This is a very different sentencing scheme than that set forth in the general 

habitual offender statutes, where the trial judge has discretion not to increase the punishment at all 

over the statutory maximums, and the sentence is not mandatorily consecutive to any other 

sentence.   

 It is reasonable to conclude the Legislature did not intend that the sentencing for a defendant 

skip directly from the two year mandatory term for a first offense to the mandatory ten year term for 

a third conviction, where the first two convictions occurred within the initial incident and the third 

conviction occurred during a second, subsequent incident.  Instead, it is most likely the Legislature 

intended that where an offender serves a two year mandatory term (each two year term where there 

are multiple felony-firearm convictions in a single case run concurrently), he or she should be 

sentenced to the mandatory five year term the next time the offender again violates the statute, and 

then a ten year term if and when the offender violates the statute for the third or subsequent time. 
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 A holding that Stewart be overruled in favor of a rule that is the equivalent to the decision in 

Gardner would vest the power to avoid the five year term entirely in the prosecution.  Under the 

present law, it is common for prosecutors, if charging felony-firearm at all, to only charge a single 

count of felony-firearm in a case even where there are multiple predicate felonies committed.  The 

prosecution understands that charging multiple felony-firearm counts will only result in concurrent 

two year terms, to run prior to the terms imposed for the predicate felonies.  If Stewart is overruled, 

however, and the multiple felony-firearm convictions in the first case will be counted as separate 

convictions in subsequent cases, the prosecution will have an incentive to charge the multiple 

counts in the initial case, if multiple predicate felonies are also charged, for the sole purpose of 

insuring that if the defendant is ever again convicted of felony-firearm, the ten year mandatory 

sentence, rather than the five year term, will apply.  Given the serious impact of a mandatory, 

consecutive, and determinate ten year sentence, it is unlikely the Legislature intended to invest 

such power in the prosecution. 

 In Gardner, supra, the majority focused on changes to the statutory language since the 

initial enactment of the habitual offender graduated sentencing scheme.  In 1978, the Legislature 

amended the statutes, which were first enacted in 1927, at which time the Legislature first used the 

term “any combination of” prior felonies: 

 Significantly, Stoudemire avoided the import of the statutory 
text, in part, by dismissing the Legislature's 1978 revisions of the text 
in 1978 PA 77. Before 1978, the relevant portion of MCL 769.11 
stated: “A person who after having been twice convicted within this 
state of a felony or an attempt to commit a felony ... commits any 
felony within this state, is punishable upon conviction as [provided in 
this section].” (Emphasis added.) Despite the revisions, the 
Stoudemire majority nonetheless relied on its perceptions of the 
history of the original 1927 act. The Court explicitly recognized that 
“the phrase ‘If a person has been convicted of 3 or more felonies,’ 
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arguably has a different import than the phrase ‘A person who after 
having been 3 times convicted....’ ” Stoudemire, supra at 278, 414 
NW2d 693. But the Court dismissed this significant change, 
concluding that “when considered in the context of the other changes 
made in the statute it is clear that the Legislature intended only to 
improve the statutes grammar, not to alter its underlying meaning.”  
 

482 Mich at 53. 

 In disagreeing with the dissenting opinions that overruling Preuss and Stoudemire would 

violate the principles of stare decisis, the Gardner majority specifically noted that the changes to 

the statutory language required a reevaluation of the current language, contrary to the analysis 

employed in those prior precedents: 

 
 Justice Cavanagh also purports to rely on “this Court's 
consistent statements concerning the purpose of the habitual-offender 
statutes.” Post at 97. He cites cases from 1929, the 1940s, and, most 
recently, 1970 and 1976. Post at 96, 97 n. 6, and 97. Yet, as Justice 
Cavanagh acknowledges, the Legislature amended the statutes in 
1978. 1978 PA 77. He ignores the import of the 1978 revisions, as 
did the Court in Stoudemire and Preuss. Thus, he urges that “in more 
than 150 years, no Michigan court has ever held, until today, that 
convictions for multiple crimes committed in a single criminal 
transaction count as separate convictions for habitual-offender 
purposes.” Post at 100, citing People v Palm, 245 Mich 396, 400; 
223 NW 67 (1929). Justice Kelly similarly opines that the “1978 
amendments did not alter the command that ‘multiple convictions 
arising out of a single incident may count as only a single prior 
conviction under the statute....’ ” Post at 104. But, instead of 
explaining this conclusory statement, she merely cites Preuss. Post at 
104. 
 
 We reject the dissents' suggestions that this Court should 
divine legislative intent not from the Legislature's enactments, but 
from precedent of this Court that preexisted those enactments. 
    * * * 
 
 Both dissents' analyses would essentially require the 
Legislature to explain to this Court's satisfaction its reasons for 
changing the statutory text. The Legislature has no such duty to us 
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and, because its text is clear, it is irrelevant whether the legislators 
concluded that this Court misinterpreted the pre–1978 statutes in its 
previous decisions or, instead, that a new policy for counting prior 
felonies was preferable. Significantly, various legislators' reasons for 
enacting the text may have differed and may have been rooted in 
either of these conclusions. But their agreed-on choice of language is 
controlling. If that language is perfectly forthright, our task is simply 
to implement it. We reject the implications of the dissents' views, 
which would ultimately require the Legislature, when amending 
laws, to add redundant explanations for its otherwise plain language 
such as: “By X, we mean X. We do not mean the Supreme Court's 
previous interpretations of Y.” 
 We express no opinion regarding the correctness of any 
court's interpretations of the pre–1978 versions of the statutes. 
Questions concerning earlier versions of the text are not before us. 
Moreover, to whatever extent courts correctly divined past 
legislatures' intents using previously enacted language, those intents 
should not guide our interpretation of the unambiguous language of 
the current versions of the statutes; the acts of past legislatures do not 
bind the power of successive legislatures to enact, amend, or repeal 
legislation. Studier v Michigan Pub School Employees' Retirement 
Bd, 472 Mich 642, 660; 698 NW2d 350 (2005). In this case, we 
acknowledge the Legislature's explicit changes to the statutory 
language and, in doing so, by no means do we employ “a new view 
of statutory interpretation,” as Justice Cavanagh contends. 
 

Id. at 64-66. 

 In regards to the felony-firearm statute, however, there has been no post-enactment 

legislative change to the relevant language of subsection (1).  The interpretation of that language 

by this Court in Stewart was not of a prior or amended version of the law, but rather of the 

precise language that currently appears in the statute.  Accordingly, that opinion has significantly 

stronger stare decisis implications than did the decisions in Preuss and/or Stoudemire.   

 This Court should find that under those principles, the doctrine of stare decisis leads to 

the conclusion that the precedent set 24 years ago in Stewart should be retained.  See Robinson v 

Detroit, 462 Mich 439; 613 NW2d 307 (2000); Rowland v Washtenaw Co Rd Comm, 477 Mich 
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197; 731 NW2d 41 (2007).  Initially, the Court should find, as argued above, that the Stewart 

decision was correctly decided, and thus there is no basis for overruling that precedent.  If the 

opposite conclusion is reached, the Court should nevertheless uphold Stwewart, as it remains 

workable and easy to administer, there has been unwavering reliance on that rule since at least 

1992, and no changes in law or facts have undermined the basis for the decision (as compared to 

the statutory amendments at the heart of the Gardner decision).  Robinson, supra.  In  addition, 

the United States Supreme Court has written that stare decisis has particular strength in the area 

of statutory construction, as legislatures have the power and authority to amend or repeal laws if 

they find court interpretations of those laws are inconsistent with the legislative intent behind 

their enactments: 

 The Court has said often and with great emphasis that “the 
doctrine of stare decisis is of fundamental importance to the rule of 
law.” Welch v. Texas Dept. of Highways and Public Transportation, 
483 U.S. 468, 494, 107 S.Ct. 2941, 2957, 97 L.Ed.2d 389 (1987). 
Although we have cautioned that “stare decisis is a principle of 
policy and not a mechanical formula of adherence to the latest 
decision,” Boys Markets, Inc. v. Retail Clerks, 398 U.S. 235, 241, 90 
S.Ct. 1583, 1587, 26 L.Ed.2d 199 (1970), it is indisputable that stare 
decisis is a basic self-governing principle within the Judicial Branch, 
which is entrusted with the sensitive and difficult task of fashioning 
and preserving a jurisprudential system that is not based upon “an 
arbitrary discretion.” The Federalist, No. 78, p. 490 (H. Lodge ed. 
1888) (A. Hamilton). See also Vasquez v. Hillery, 474 U.S. 254, 265, 
106 S.Ct. 617, 624, 88 L.Ed.2d 598 (1986) (stare decisis ensures that 
“the law will not merely change erratically” and “permits society to 
presume that bedrock principles are founded in the law rather than in 
the proclivities of individuals”). 
 
 Our precedents are not sacrosanct, for we have overruled 
prior decisions where the necessity and propriety of doing so has 
been established. See Patterson v. McLean Credit Union, supra, 485 
U.S., at 617–618, 108 S.Ct., at 1420–1421 (citing cases). 
Nonetheless, we have held that “any departure from the doctrine of 
stare decisis demands special justification.” Arizona v. Rumsey, 467 
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U.S. 203, 212, 104 S.Ct. 2305, 2311, 81 L.Ed.2d 164 (1984). We 
have said also that the burden borne by the party advocating the 
abandonment of an established precedent is greater where the Court 
is asked to overrule a point of statutory construction. Considerations 
of stare decisis have special force in the area of statutory 
interpretation, for here, unlike in the context of constitutional 
interpretation, the legislative power is implicated, and Congress 
remains free to alter what we have done. 
 

Patterson v McLean Credit Union, 491 US 164, 172–173; 109 S Ct 2363; 105 L Ed 2d 132 

(1989).  (Emphasis added). 

 As the precise language used by the Michigan Legislature in MCL 750.227b does not 

mirror the language used in the habitual offender statutes, that language does not unambiguously 

demonstrate a legislative intent that multiple convictions for felony-firearm in a single case count 

as multiple convictions for the purposes of a subsequent violation of the statute, and there have 

been no problems with administering the statute cited by Plaintiff-Appellant, this Court should 

distinguish the Gardner decision from the case at bar, and, under the principles of stare decisis, 

reaffirm the precedent of People v Stewart, supra. 
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RELIEF SOUGHT 

 
 
 Defendant-Appellee asks this Honorable Court to deny the application for leave to appeal. 

 
     Respectfully submitted, 
 
     STATE APPELLATE DEFENDER OFFICE 
 
 
 
      /s/ Peter Jon Van Hoek 
     BY: __________________________ 
      PETER JON VAN HOEK (P26615) 
      Assistant Defender 
      3300 Penobscot Building 
      645 Griswold 
      Detroit, Michigan  48226 
      (313) 256-9833 
 
Date: December 20, 2016. 
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MA~1~M STATE OF MICHIGAN

ECOURT OF APPEALS
flPELLATE DEFENDER OFFIC

PEOPLEOF THE STATE OF MICHIGAN, UNPUBLISHED
May 10, 2016

Plaintiff-Appellee,

v No. 324856
MacombCircuit Court

DWAYNE EDMUND WILSON, LC No. 2009-002637-FC

Defendant-Appellant.

Before: MURPHY, P.J.,and CAVANAGH andRONAYNE KRAUSE, JJ.

PER CURIAM.

Defendantappealsasof right his jury trial convictionsof possessionof a firearm during
the commissionof a felony (felony-firearm), MCL 750.227b, and two counts of unlawftil
imprisonment,MCL 750.349b. Defendantwas sentencedto 10 years imprisonmentfor the
felony-firearm conviction as a third felony-firearm offender, and 100 to 180 months
imprisonmentfor the unlawful imprisonmentconvictions) We affirm defendantsconvictions
but remand for correction of the judgment of sentenceto reflect a term of five years
imprisonmentfor defendantsfelony-firearmconviction and for reconsiderationof defendants
unlawful imprisonmentsentences.

Defendantfirst arguesthat he wasdeniedhis right to a speedytrial. We disagree.The
determinationwhetheradefendantwasdenieda speedytrial is amixed questionoffact andlaw.
The factual findings arereviewedfor clearerror, while the constitutionalissueis a questionof
law subjectto review denovo. Peoplev Waclawski,286 Mich App 634, 664; 780 NW2d 321
(2009)(citationsomitted).

[A] defendantsright to a speedytrial is guaranteedby theUnited StatesandMichigan
Constitutions. Peoplev Rivera, 301 Mich App 188, 193; 835 NW2d 464 (2013),citing US
Const,Am VI; Const 1963, art 1, § 20. Seealso MCL 768.1 (codifying the right to a speedy
trial). No fixed numberof daysof delayexistsafterwhich theright to a speedytrial is violated.
Peoplev Williams,475 Mich 245, 261; 716 NW2d208 (2006). Whetheranaccusedsright to a

Thejury found defendantnot guilty of the additional chargesof second-degreemurder,MCL
750.317, andassaultwith intentto do greatbodily harm,MCL 750.84.
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speedytrial is violateddependson considerationof four factors:(1) the lengthof delay,(2) the
reasonfor delay, (3) the defendantsassertionof the right, and (4) the prejudice to the
defendant. Rivera,301 Mich App at 193 (quotationmarks omitted). Following a delayof
eighteenmonthsor more,prejudiceis presumed,andtheburdenshifts to theprosecutionto show
that therewas no injury. Williams, 475 Mich at 262. [A] presumptivelyprejudicial delay
triggers an inquiry into the other factors to be consideredin the balancingof the competing
intereststo determinewhethera defendanthasbeendeprivedof the right to a speedytrial. Id.
(quotationmarksomitted). In assessingthereasonsfor delay,this Courtmustexaminewhether
eachperiodof delay is attributableto thedefendantor theprosecution. Waclawski,286 Mich
App at 666. Delays that inherein the court system,suchasdOcketcongestion,are technically
attributableto the prosecutionbut are given a neutral tint and assignedonly minimal weight in
determiningwhetheraspeedytrial violation occurred. Williams,475Mich at263.

We notethat, beforetrial, defendantfiled in federaldistrict courtahabeascorpuspetition
raising his speedytrial claim. See Wilson v Michigan,unpublishedorder of the United States
District Court for the EasternDistrict of Michigan, enteredJuly 17, 2014 (Docket No. 14-
12490),2014 WL 3543305. On July 17, 2014, the federaldistrict courtdismisseddefendants
petition and reasoned,in relevantpart, that muchof the delaywas due to interlocutoryappeals
andthat defendantscasehadbeensteadilyprogressingin statecourt. Id. at 2-3.

On September8, 2014, the trial court in the presentcasedenieddefendantsmotion to
dismiss for violation of his right to a speedytrial. In addressingthe reasonsfor the delay, the
trial courtsummarizedtherelevantproceedingsasfollows:

On September6, 2011, the SupremeCourt denied the prosecutors
application for leave to appealthe Court of AppealssMay 10, 2011 decision
[reversing defendantsearlier convictions in this case from a 2009 trial].
Moreover, on September9, 2011, the Circuit Court file was returnedfrom the
SupremeCourt. A pre-trial conferencewasheld in November2011. TheCircuit
Court denieddefendantsprior motionsto dismiss for violation of the 180-day
trial rule on February 16, 2012 and March 1, 2012. Defendantfiled a delayed
applicationfor leave to appealthe denial of his original motion to dismiss,which
wasdeniedby the Court of Appealson April 18, 2012. On July 6, 2012, the
Circuit Court granteddefendantsmotion to dismiss the felony murder charge.
Thereafter,on July 16, 2012, the Court of Appealsstayedthis matter pending
appeal. On August 13, 2012, the trial courtenteredan orderplacing this matter
on the inactivedocketdueto the stay. Thatorderstatedthat[i]t appearsthatno
furtherprogressin this causewill bepossiblebecauseof [the stay].

Prior to the stay, defendantfiled numerousmotions, including, but not
limited [to], themotionsto dismissfor violationofthe 180-daytrial rule,a motion
for [sic] dismiss for failure to arraign, discovery motions,a motion for bond
reduction,a requestfor an investigator,for additional scientific experts, and to

dismiss thefelony murdercharge. Further,on April 18, 2012, theCourt granted
defendantsmotion to adjournthe April 24, 2012 trial dateto July 17, 2012 to
allow defendanttime for trial preparation.
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On November15, 2012,theCourtofAppealsreversedtheCircuit Courts
decision. The SupremeCourt issued its decision on June 18, 2014 and its
correspondingorderreversingtheCourtofAppealssdecisionand remandingthe
matter to this Court for further proceedingswas enteredon July 16, 2014.
Further, on July 24, 2014, theseproceedingswere removedfrom the Circuit
Courts inactive docket. On July 30, 2014, the Circuit Court received the
SupremeCourtsorderandthefile wasreturnedfrom the SupremeCourt. Shortly
thereafter,on August4, 2014,the Court took defendantspendingmotionsunder
advisement. On August21, 2014, a pre-trial conferencewas held. A pre-trial
conference/hearingis setfor September8, 2014.

Thus, this Courtwas precludedfrom proceedingwith this matterpending
appealand actedpromptly after the SupremeCourts,decisionwas entered. It
should be notedthat the federal courtsdecision,as discussedabove,primarily
attributedthe delay to interlocutory appealsand notedthat this casehasbeen
steadilyprogressingin statecourt. Further,someofthedelaycanbe attributedto
defendantinasmuchashe filed numerousmotionsandrequestedthatthetrial date
beadjournedprior to thestay. Underthetotality of circumstances,this Courtsees
no evidencethat the prosecutionis substantiallyto blamefor the delaysin this
caseor that they were unwarranted. [Quotation marks and citation omitted;
alterationsin original.]

Thetrial courtnotedthat theprosecutordid not disputethatdefendanthadassertedhis right to a
speedytrial numeroustimes throughouttheproceedings.Thetrial court foundthat defendants
generalallegationsof prejudicewere insufficient to establishthat he was deniedhis right to a
speedytrial. Balancingthefactors,the trial courtconcludedthat defendantsspeedytrial right
wasnotviolated.

We agreewith the trial courts analysis. First, with respectto the length of delay,the
partiesagreethat the relevantperiodof delaybeganon September6, 2011, which was the date
that our SupremeCourt deniedleave to appeal,see People v Wilson, 490 Mich 861 (2011)
(Wilson 11), from this Courts reversalof defendantsearlierconvictions,seePeoplev Wilson,
unpublishedopinion per curiam of the Court of Appeals, issuedMay 10, 2011 (DocketNo.
296693),pp 1-3 (Wilson1), andendedon September24, 2014,the datethat defendantssecond
trial began. Becausethe delayexceeded18 months,prejudiceis presumedand an inquiry must
be madeinto the other factors in order to determinewhethera speedytrial violation occurred.
SeeWilliams,475 Mich at262.

Regardingthe reasonsfor delay, it is undisputedthat the vast majority of delay,
approximatelytwo years,is attributableto an interlocutoryappealarisingfrom thedismissalof a
chargeof first-degreefelony murder,MCL 750.316(l)(b). The trial court dismissedthe felony
murder chargeon July 6, 2012. On July 12, 2012, the prosecutorfiled an interlocutory
application for leave to appeal in this Court. On July 16, 2012, this Court grantedthe
prosecutorsapplication for leave to appealand stayedfurther proceedingsin the trial court
pendingthe resolution of the appeal. People v Wilson, unpublishedorder of the Court of
Appeals,enteredJuly 16, 2012 (DocketNo. 311253). OnNovember15, 2012, this Court issued
an opinionreversingthetrial courtsorder, reinstatingthefelony murdercharge,and remanding
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the caseto the trial court for further proceedings.Peoplev Wilson, unpublishedopinion per
curiamoftheCourt ofAppeals,issuedNovember15, 2012(DocketNo. 311253),pp 1-3 (Wilson
III), reversed496 Mich 91(2014). OnJanuary9, 2013,defendantfiled an applicationfor leave
to appeal in our SupremeCourt. On May 24, 2013, our SupremeCourt granteddefendants
applicationfor leaveto appeal. Peoplev Wilson, 494 Mich 853 (2013). On June18, 2014, our
SupremeCourt issuedan opinion holding that doublejeopardyprecludedrechargingdefendant
with felony murder becausehe had previously been acquittedof the predicatefelony; the
SupremeCourt thereforereversedthis Courtsdecisionandremandedthe caseto the trial court
for furtherproceedings.Peoplev Wilson,496 Mich 91, 108; 852 NW2d 134 (2014) (WilsonIV).
Our SupremeCourtenteredits correspondingorderreturningthematterto thetrial courton July
16, 2014.

Thetwo-yearperiodof delayrelatedto the interlocutoryappealis notweighedin favorof
defendantsspeedytrial claim.

Given the importantpublic interestsin appellatereview, it hardly needbe said
that an interlocutoryappealby the Governmentordinarily is a valid reasonthat
justifies delay. In assessingthe purposeand reasonablenessof suchan appeal,
courts may consider several factors. These include the strength of the
Governmentsposition on the appealedissue, the importanceof the issuein the
postureof the case,and — in some cases— the seriousnessof the crime. For
example, a delay resulting from an appeal would weigh heavily againstthe
Governmentif the issue were clearly tangential or frivolous. Moreover, the
chargedoffenseusuallymustbe sufficiently seriousto justi~restraintsthat may
be imposedon thedefendantpendingthe outcomeoftheappeal. [United Statesv
Loud Hawk, 474 US 302, 315-316; 106 5 Ct 648; 88 L Ed 2d 640 (1986)
(citationsomitted).]

Although the prosecutordid not ultimatelyprevail in our SupremeCourt on theappealedissue
concerningwhetherdoublejeopardybarredretrial on thefelony murdercharge,theprosecutors
position was not clearly tangential or frivolous. Indeed, the prosecutorsargument was
sufficiently strongthatthis Courtruled in favor of theprosecutor,see WilsonIII, unpub op at 1-
3, and threedissentingjusticesof ourSupremeCourtalso agreedwith theprosecutorsposition,
seeWilsonIV, 496 Mich at 132 (MARKMAN, J.,dissenting). Defendanthasnotdemonstratedthat
the prosecutoractedin bad faith or hada dilatory purposein;pursuingthe interlocutoryappeal.
SeeLoudHawk, 474 US at 316 (noting that thedefendanthadmadeno showingof bad faith or
dilatory purposeon thepartof theprosecutor).Theissuewhetherdoublejeopardybarredretrial
on the felony murderchargewas an importantissuein the postureof the casegiven that it was
the mostseriouschargebeingpursuedandthetrial courtsruling preventedprosecutionon that
charge. Likewise,theseriousnessofthecrime of felonymurderis beyonddispute.

It is alsonotablethat theappellatedelayduring the period from this Courtsissuanceof
its opinionon November15, 2012,until thecasereturnedto thetrial court in July of2014, is due
to defendantsdecisionto pursuein our SupremeCourt an interlocutoryappealof this Courts
decision.
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In that limited class of cases where a pretrial appeal by the defendant is
appropriate,delaysfrom suchan appealordinarily will not weigh in favor of a
defendantsspeedytrial claims. A defendantwith a meritorious appealwould
bear the heavy burden of showing an unreasonabledelay caused by the
prosecutionin that appeal,or a wholly unjustifiabledelayby the appellatecourt.
[Loud Hawk,474 US at 316 (citationomitted).]

Defendanthasnot shownthat the prosecutorcausedan unreasonabledelayor that therewasa
wholly unjustifiable delay by our SupremeCourt. Accordingly, the delay attributableto the
interlocutoryappealis notweighedin favor of defendantsspeedytrial claim.

Moreover, most of the period of delay that precededand followed the interlocutory
appeal is either attributable to defendantor given only minimal weight becauseof delays
inherentin thecourtsystem. Theprosecutorconcedesthattherewasa two-weekadjournmentat
theprosecutorsrequestanda one-monthdelayattributableto thetrial courtsunavailability and
the reassignmentof the initial trial judge to the Family Division of the Macomb Circuit Court.
But by far mostofthedelaysappearto beattributableto motionsorrequestsby defendant.

In particular, at a November15, 2011 pretrial conference,defendant,who was then
representedby an attorney,requestedthroughdefensecounsela newpretrialconferencein order
to havemoretime to reviewdiscoverymaterialand to preparedefensemotions. At a December
13, 2011 pretrial conference,defensecounselagainsaid thathewas in the processofreviewing
discoveryitems andwould needto review sometranscriptsthat theprosecutorwassupposedto
provide;defensecounselindicatedthat defendantwantedcounselto look into a legal issueand
suggestedcoming back in Januaryto set a trial dateand addressany pretrial motions. At a
January19, 2012hearing,defendantaskedthe trial court to appointhim a new attorneyand
indicatedthat otherwisedefendantmight representhimself; the trial court agreedto appoint a
new lawyer for defendant. At a February 16, 2012 pretrial conference,it was revealedthat
defendantwas unhappy with the new attorney that the court had appointedfor him, and
defendantindicatedthat hewishedto representhimself; defendantalsoindicatedthat hewanted
to file a motion for further discoveryand requestedappointmentsof a private investigator,an
independentmedicalexaminer,anda crimereconstructionistto assistin thedefense.At aMarch
1, 2012 pretrial hearing,the trial court askeddefendantif he would be ready for trial the
following weekor the weekafterthat, anddefendantindicatedthathewas not readyfor trial at
thosetimes; defendantalso indicatedthat he plannedto file a motion to removethetrial judge.
At anApril 18, 2012pretrialhearing,defendantrequestedanadjournmentofat least90 daysso
he couldhavemoretime to preparefor trial. At defendantsrequest,on April 18, 2012,thetrial
court adjournedthe trial from April 24, 2012 to July 17, 2012. At a May 4, 2012 pretrial
hearing,defendantagainpursueda motion regardingfurther discovery and requestedbond.
Defendantalsopursuedvariousmotionsathearingsheldon July 9, 2012;July 12, 2012;July 21,
2014; August21, 2014;andSeptember8, 2014.

In short, the recordreflects that the bulk of the delaybeforeand after the interlocutory
appealis attributableto defendantgiven his numerousmotions,requestsfor adjournment,and
requestsfor newappointedcounsel. Any remainingadjournmentsappearto be inherentto the
court systemand thus, while technically attributable to the prosecution,are assignedonly
minimal weight. Williams,475 Mich at263.
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Next, asthetrial courtnoted,it is undisputedthat defendantmadenumerousassertionsof
his speedytrial right.

Defendantdid not suffer any prejudiceto his defense. Prejudiceto the defenseis the
more seriousconcern [than prejudice to the person], becausethe inability of a defendant
adequatelyto preparehis caseskewsthe fairnessof the entire system. Williams, 475 Mich at
264 (quotation marks removed). Defendantconcedeson appeal that thereare no specific
witnessesthathavebecomeunavailableandno specificdocumentsthathavebeenlost asaresult
of thedelay. SeeWaclawski,286 Mich App at669 (concludingthatthe defendantsdefensewas
not prejudicedwheretherewas no indicationthat a potential defensewitness waslost or that
otherexculpatoryevidencewasmisplacedduring thedelay.). Defendantcontendsthat he has
sufferedprejudiceto his personbecausehe enduredanxiety from facing a murder chargeof
which, defendantclaims, he hasnow beencleared. The mere fact that defendantwas not
ultimately convictedof murderdoesnot establishthat his incarcerationpendingtrial on murder
and other chargescomprisedunfair prejudiceto his person. Anxiety alone is insufficient to
establisha speedytrial violation. Peoplev Gilmore,222 Mich App 442, 462; 564 NW2d 158
(1997). Defendantwasultimatelyconvictedofthreefeloniesand hasreceivedcredit for thetime
thathewasincarceratedbeforetrial.2

We conclude that, although the three-yeardelay is presumptivelyprejudicial and
defendantassertedhis speedytrial right, thereasonsfor delaydo not weigh in favor of his claim,
andhis ability to preparea defensewasnotprejudiced. Therefore,defendantsright to a speedy
trial wasnot violated. See Waclawski,286 Mich App at 669 (finding no speedytrial violation
where,althoughthelengthof thedelaywaspresumptivelyprejudicialandthedefendantasserted
his speedytrial right, the defendantsability to preparea defensewasnot prejudicedand the
reasonsfor delayweighedagainstthedefendant).

Defendantnext argues that the trial court erred in sentencing him to 10 years
imprisonmentasa third felony-firearmoffender. We agree. This issuepresentsa questionof
statutory interpretation,which is reviewedde novo. Peoplev Gardner,482 Mich 41, 46; 753
NW2d 78 (2008).

2 Defendantalludesto thefact that, afterthis Court reversedhis earlier convictionsin 2011, he

remainedincarceratedwith the Departmentof Corrections and was not transferredto the
MacombCounty Jail until March of 2014. If defendantis suggestingthat this fact somehow
weighsin favorofhis speedytrial claim by showingprejudiceto his person,thenhis argumentis
disingenuous. At pretrial hearingsin 2012, the prosecutorrepeatedlyurgedthat defendantbe
transferredfrom the Departmentof Correctionsto the Macomb County Jail, and defendant
emphatically resistedthis suggestion,insisting that he wishedto remain in a Departmentof
Correctionsfacility becauseit hada betterlaw library thantheMacombCountyJail. Defendant
repeatedlyopposedany efforts to movehim from the Departmentof Correctionsfacility to the
MacombCountyJail. In any event, defendantcitesno authority indicatingthathis incarceration
in the Departmentof Corrections rather than in the Macomb County Jail affects the
determinationwhetherhe sufferedprejudiceto his personfor the purposeof aspeedytrial claim.
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MCL 750.227b(1)provides:

A personwho carriesor hasin his or herpossessiona firearmwhenheor
shecommits or attemptsto commit a felony, excepta violation of section223,
227, 227a,or 230, is guilty ofa felonyandshallbepunishedby imprisonmentfor
2 years. Upon a secondconvictionunder this subsection,the personshall be
punishedby imprisonmentfor 5 years. Upon a third or subsequentconviction
underthis subsection,thepersonshallbepunishedby imprisonmentfor 10 years.

In Peoplev Stewart,441 Mich 89, 95; 490 NW2d 327 (1992), our SupremeCourtheld that a
defendantmaybe convictedof felony-firearm(third offense) if the third offenseis precededby
two convictions of felony-firearm,and bothprior felony-firearmconvictionshavearisenfrom
separatecriminal incidents. In requiringthat the two prior felony-firearm convictionsarise
from separatecriminal incidents,the SupremeCourt in Stewartrelied in relevantpart on its
earlieropinionin Peoplev Preuss,436 Mich 714; 461 NW2d 703 (1990),overruledbyPeoplev
Gardner,482 Mich 41(2008),which hadinterpretedthe generalhabitualoffenderstatutes. See
Stewart,441 Mich at 93-95. The SupremeCourt notedin Stewart: We saidin Preussthat the
habitualoffenderstatuterequiresonly that the fourth offensebe precededby threeconvictions
of felony offenses,and that eachof thosethreepredicatefeloniesarisefrom separatecriminal
incidents. Stewart,441 Mich at 94, quotingPreuss,436 Mich at717.

In Gardner,482 Mich at 44, our SupremeCourtoverruledPreussbecausetheholding in
Preusscontradictedthe languageof the general habitual offender statutes. Summarizingits
decision,theSupremeCourtstatedin Gardner:

Michiganshabitualoffenderlawsclearlycontemplatecountingeachprior
felony conviction separately. The text of thoselaws doesnot include a same-
incident test. This Court erred by judicially engrafting sucha test onto the
unambiguous statutory language. Accordingly, we overrule Preuss...
[Gardner,482 Mich at 68.]

Our SupremeCourtin Gardnerdid not interpretthefelony-firearmstatuteor overruleStewart.

In decidingto sentencedefendantto 10 years imprisonmentasa third felony-firearm
offender,thetrial court reasonedthat, becauseStewartreliedon Preuss,andbecausePreusswas
overruled in Gardner, the separatecriminal incident requirementin Stewart is no longer
controlling. But the trial courtandthis Court are boundto follow Stewartunlessanduntil it is
overruledby ourSupremeCourt. [O]nly [our Supreme]Court hastheauthorityto overruleone
of its prior decisions. Until [our Supreme]Court doesso, all lower courtsand tribunals are
boundby thatprior decisionandmustfollow it evenif theybelievethat it waswrongly decided
or hasbecomeobsolete. Paigev Sterling Hts, 476 Mich 495, 524; 720 NW2d 219 (2006).
Although the rationale for the holding in Stewarthas arguablybeencalled into questionby
Gardner, the fact remainsthat Gardnerdid not overruleStewartor interpretthe felony-firearm
statutethat wasaddressedin Stewart. Therefore,only the SupremeCourt candecidewhether
Stewartshould,like Preuss,beoverruled. Paige,476 Mich at 524.
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In this case,it is undisputedthat defendantstwo prior felony-firearmconvictionsarose
from the samecriminal incident,which occurredon January4, 1997. Becausedefendantstwo
prior felony-firearmconvictionsdid not arisefrom separatecriminal incidents,Stewartprecludes
sentencinghim as athird felony-firearmoffender. SeeStewart,441 Mich at 95.

We concludethat theproperremedyis to remandthe caseto thetrial courtfor correction
of the judgmentof sentenceto reflect a lesserfive-year term for defendantsfelony-firearm
conviction as a secondoffender. See MCL 750.227b(1)(providing for a five-year term of
imprisonmentupon a secondfelony-firearm conviction). A full resentencinghearingis not
necessarybecausethe requiredmodification is ministerial. The trial courts error wasnot a
productof inaccurateinformationbut wasdueto a misunderstandingof the law; theappropriate
sentencefor this offenseis not discretionary;and no dueprocessconcernsare implicated. Cf.,
generally,Peoplev Miles, 454 Mich 90, 100-101; 559 NW2d 299 (1997). Indeed,defendant
doesnot requesta full resentencingbut insteadasksfor a remandwith instructionsto the trial
court to amendthejudgmentof sentenceto correctthe felony-firearmsentence.Nonetheless,if
thetrial courton remanddeterminesthat resentencingis requiredfor the unlawful imprisonment
convictions,asdiscussedlater in this opinion,thenthetrial courtmayincludethefelony-firearm
resentencingin that hearing,even though, as discussed,the appropriatesentencefor felony-
firearmis not discretionary.

Defendantnext arguesthat the trial court madea scoringerror in assessingpoints for
OffenseVariables(OVs) 3 and 7. We disagree. Underthe sentencingguidelines,thecircuit
courts factual determinationsare reviewed for clear error and must be supported by a
preponderanceof the evidence. Whetherthe facts,asfound,areadequateto satisfythe scoring
conditions prescribedby statute, i.e., the application of the facts to the law, is a questionof
statutoryinterpretation,which an appellatecourt reviews de novo. People v Hardy, 494 Mich
430, 438; 835 NW2d 340 (2013) (citations omitted). When calculating the sentencing
guidelines,a court may considerall recordevidence,including the contentsof a [presentence
investigationreport]. Peoplev Thompson,— Mich App ., _; — NW2d (2016)
(DocketNo. 318128);slip op at3.

OV 3 addressesphysicalinjury to the victim. MCL 777.33(1);Peoplev Laidler, 491
Mich 339, 343; 817 NW2d 517 (2012). A trial court must assess100 points underOV 3 if
deathresultsfrom thecommissionof a crime andhomicideis not thesentencingoffense. MCL
777.33(2)(b);Laidler, 491 Mich at 343. For thepurposeof OV 3, avictim includesany person
harmedby thedefendantscriminalactions,id. at 349 n 6; avictim is not limited to thevictim of
thechargedoffense,Peoplev Albers,258 Mich App 578, 593; 672 NW2d 336 (2003). To assess
points underOV 3, factual causationis required,in thatthe victim would not havediedbut for
the defendantscriminal conduct. Laidler, 491 Mich at 345. The defendantsactionsneednot
constitutetheonly causeofthedeath. Id. at 346.

Offensevariablesmustbe scoredgiving considerationto the sentencingoffensealone,
unlessotherwiseprovidedin the particularvariable. Peoplev McGraw, 484 Mich 120, 133;
771 NW2d 655 (2009)~OV 3 doesnot provide for considerationof conductthat occursafter
completionof thesentencingoffense. SeeMCL 777.33. Therefore,thescoringofOV 3 mustbe
limited to the circumstancesof the sentencingoffenses,i.e., unlawful imprisonment. Unlawful
imprisonmentis an ongoingoffense;all of adefendantsactionsduringthetimethatthevictim is

-8-

R
E

C
E

IV
E

D
 by M

SC
 12/21/2016 2:07:14 PM



restrainedconstituteconductthat occurredduring the offense of unlawful imprisonment. See
Peoplev Chelmicki, 305 Mich App 58, 70-72; 850 NW2d 612 (2014). A trial court may
properly considerall of a defendantsconductduring the sentencingoffense. Id. at 72. In
sentencinga defendant,a trial court is permittedto considerfactsunderlyingan acquittal,People
v Parr, 197 Mich App 41, 46; 494 NW2d 768 (1992),and needonly find facts to support its
scoringdecisionsby a preponderanceoftheevidence,Peoplev Osantowski,481 Mich 103, 111;
748 NW2d 799 (2008).

In recommendinga 100-pointscorefor OV 3, thepresentenceinvestigationreportnoted:
Although thedefendantwasfoundnot guilty in the murderofKenyettaWilliams, hecreatedthe
circumstancesthat ultimately ledto thedeathofMr. Williams. In assessing100 points for OV
3, thetrial courtstated:

Im readyto rule on OV3. OV3 is scoredcorrectlyin the courtsopinion.
No questionthatthe,eventhoughtheDefendantwasnot —

He was found not guilty of the murder of KenyettaWilliams, the Court
after hearingall the testimonydoesthink that he createdthe circumstancesthat
ledto thedeathofMr. Williams. So0V3 is properlyscored. Letsmoveon.

Thetrial courtproperlyassessed100pointsfor OV 3. Thesentencingoffensesweretwo
countsof unlawful imprisonment. The victims of thoseoffenses,JustinaHorton and Jasmine
Horton, remainedbound by duct tapein anotherroom of the housewhendefendantconfronted
KatherineHortonand Williams in the front ofthehouseandWilliams wasshotandkilled. The
unlawful imprisonment offenses thus remained ongoing when Williams was shot, and
defendantsactionsin the front of thehousemaybe consideredin scoringtheoffensevariables.
SeeChelmicki,305 Mich App at 70-72. Although Williams wasnot thevictim of thesentencing
offensesof unlawful imprisonment,henonethelesswasavictim for thepurposeof OV 3 because
he washarmedby defendantscriminal acts. SeeLaidler, 491 Mich at 349 n 6; Albers, 258
Mich App at 593. Even if Williams was shot in a struggle or in self-defense,defendants
criminal actswere a factualcauseof Williamss death. Defendantusedthefirearmsto commit
the sentencingoffensesby pointing theweaponsatJustinaandJasmine,andhe thenpointedand
usedthe sameweaponswhenhe confrontedKatherine and Williams while Justinaand Jasmine
remainedrestrained. If defendanthad not usedtheseweaponsin committing the crimes,
Williams wouldnot havebeenkilled. Hence,thetrial courtdid not err in scoringOV 3.

OV 7 addressesaggravatedphysicalabuse. MCL 777.37W;Hardy, 494 Mich at 439.
On the dateof the crimes in this case,OV 7 requireda score of 50 points if [a] victim was
treatedwith sadism,torture,or excessivebrutality or conductdesignedto substantiallyincrease
thefearandanxiety avictim sufferedduring theoffense{.] MCL 777.37(I)(a).3In scoringOV

~Effective January5, 2016, MCL 777.37(1)(a)wasamendedto requirea 50 point scoreif [a]
victim wastreatedsadism,torture,excessivebrutality or similarly egregiousconductdesignedto
substantiallyincreasethe fearand anxietyavictim sufferedduringthe offense[.] See2015 PA
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7, a courtmustcountasavictim eachpersonwho wasplacedin dangerof injury or loss of life.
MCL 777.37(2);People v Hunt, 290 Mich App 317, 323; 810 NW2d 588 (2010). For the
purposeof OV 7, sadismmeansconductthat subjectsa victim to extremeor prolongedpain
or humiliation and is inflicted to producesuffering or for the offendersgratification. MCL
777.37(3).OV 7 maybescoredon thebasisof emotionalorpsychologicalabuse;physicalabuse
is not required.Peoplev Mattoon,271 Mich App 275, 276; 721 NW2d269 (2006).

In Hardy, 494 Mich at 440, our SupremeCourt addressedthe fourth categoryfor which
50 points maybe assessedunderOV 7, i.e., conductdesignedto substantiallyincreasethe fear
and anxiety a victim suffered during the offense. MCL 777.37(1)(a). The Hardy Court
conclude[d]thatit is properto assesspointsunderOV 7 for conductthat wasintendedto make
a victims fear or anxiety greaterby a considerableamount. Hardy, 494 Mich at 441. The
relevant inquiries are (1) whetherthe defendantengagedin conductbeyond the minimum
requiredto commit the offense; and, if so, (2) whether the conductwas intendedto makea
victims fearor anxietygreaterby a considerableamount. Id. at 443-444.TheCourt foundthat
racking a shotgun during a carjacking to make the victim fear an imminent violent death
supportedan assessmentof 50 points for OV 7. Id. at 445. Also, threateningand striking
victims with what appearedto be a sawed-offshotgunwent beyondwhat was necessaryto
commit an armed robberyand was intended to increasethe victims fear by a considerable
amount,thus supportinga50-pointassessmentfor OV 7. Id. at446-447. In light of McGraw,a
sentencingcourt may consideronly conductthat occurredduring the criminal offense for the
purposeof scoringOV 7. Thompson,— Mich Appat_; slip op at4-5.

The presentenceinvestigation report explained the recommendationof assessing50
pointsfor OV 7 as follows:

0V7 notesthe victim wastreatedwith sadism,torture,excessivebrutality
or conductto substantiallyincreasethefear andanxietythe victims sufferedfrom
the offense. Accordingly, the ProbationDepartmentscored50 points. Justina
and JasmineHoward informedinvestigatorsthey experiencedfear and anxiety
when the defendantheld them at gunpointand later duct-tapedthem. Jasmine
Horton informed investigatorsthat shebelievedthe defendantwould ultimately
shoother in thebackofthehead. Thefearandanxietyofthe victimswasfurther
increasedwhentheyheardthegunshotsthatkilled KenyettaWilliams.

In addressingOV 7 at sentencing,theprosecutornotedthat defendantwent into the basementof
the home, pointed guns at Justinaand Jasmine,duct-tapedthem, and had them get on their
stomachs. Jasminethoughtshewas going to be shot in the head. Defendantthenescortedthe
girls to the main floor ofthe houseand hadthem sit on a couchwhile hewaitedfor Katherine
andWilliams to arrive; defendantthenshot Williams in the girls presence.Theprosecutoralso
notedthat KatherineandWilliams couldbecountedasvictims for thepurposeof OV 7, andthat
Williams lost his life and Katherinesustainedinjuries to her facefrom fighting with defendant.
Theprosecutorcontinued:

137. A sentencemust be imposedin accordancewith the versionof the guidelines in effect
whenthe crime wascommitted. SeePeoplev Buehler,477 Mich 18,24; 727 NW2d 127 (2007).
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A big partof offensevariable7 is sadism,conductasto subjectavictim to
extremeorprolongedpainor humiliation.

This entire incidentwas to humiliate and to causesuffering to Katherine
Horton and Kenyetta Williams for their perceived transgressionagainst the
Defendant.

Thetrial courtaskedtheprobationofficer to commenton OV 7, andtheprobationofficer stated:

Your Honor,pertheauthorof the [presentenceinvestigation]report,OV-7
notesthevictim wastreatedwith sadism,torture, or excessivebrutality basedon
the investigatorsreport. Thesetwo individuals experiencedfear and anxiety
whenthe defendantheldthemat gun point andlater duct—aped[sic] theirmouth
andhand[sic].

Thetrial court then stated:For theargumentmadeby the peopleandtheprobationdepartment,
theCourt is going, theCourt finds OV-7 wasproperlyscored.

The trial court properly assessed50 points for OV 7. Therewas more than ample
evidencethat defendantengagedin conductbeyond the minimum necessaryto commit the
offenseof unlawful imprisonment,andthat the conductwasdesignedto makethe victims fear
or anxiety greaterby a considerableamount. Defendantwent into the basementwhereJustina
and Jasminewere sleeping,pointed gunsat them, orderedthemto lie on their stomachs,bound
theirhandswith duct tape,andput duct tapeon theirmouths. Jasminefearedthat shewouldbe
shot in thebackof thehead. Hethen orderedthegirls upstairs,removedthe duct tapefrom their
mouthsbut not their hands,and hadthem sit in a back room while he waitedfor theirmother,
Katherine,andher boyfriend,Williams, to arrivehome. Thegirls werelater subjectedto hearing
defendantconfront Katherineand Williams in the front of the housewhile the girls remained
boundby ducttapein thebackroom. Thegirls heardthe soundsof defendantstriking Katherine
and the gunshotsthat killed Williams, which increasedtheir fear and anxiety. The girls
screamedduring the incident. In addition, Williams and Katherinemay be countedasvictims
becausethey were placedin dangerof injury or lossof life. SeeMCL 777.37(2);Hunt, 290
Mich App at 323. Williams waskilled from gunshotwounds,andKatherinesustainedinjuries to
her face from being struck by defendantwith a gun. The unlawful imprisonmentoffense
remainedongoingduringthis incidentbecausethegirls werestill confinedin thebackroom,and
defendantsconductthus occurredduring the sentencingoffenses. See Chelmicki, 305 Mich
App at 70-72. Hence,thetrial courtdid noterr in assessing50 pointsfor OV 7.

Defendantnext arguesthat a Sixth Amendmentviolation occurredbecausejudicial fact-
finding in thescoringof OVs3,4, 7, and 10 increasedhisminimumsentencingguidelinesrange.
We agree. A Sixth Amendmentchallengepresentsa questionof constitutionallaw that is
revieweddenovo. PeoplevLockridge,498 Mieh 358, 373; 870NW2d 502 (2015).

In Lockridge, 498 Mich at 364, our SupremeCourt held that Michigans sentencing
guidelines are constitutionallydeficient under the Sixth Amendmentto the extent that the
guidelinesrequirejudioial fact-findingbeyondfacts admittedby the defendantor foundby the
jury to score offense variables (OVs) that mandatorily increasethe floor of the guidelines
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minimumsentencerange,i.e. the mandatoryminimum sentenceunderAlleyne[v UnitedStates,
570 US ; 133 S Ct 2151; 186 L Ed 2d 314 (2013)]. As a remedyfor this constitutional
violation, our SupremeCourt sever[ed] MCL 769.34(2) to the extent that it makes the
sentencingguidelines range as scoredon the basis of facts beyond thoseadmitted by the
defendantor foundby thejury beyonda reasonabledoubtmandatory. Lockridge,498 Mich at
364. TheCourtalso struckdowntherequirementin MCL 769.34(3)thata sentencingcourtthat
departsfrom the applicableguidelinesrangemustarticulatea substantialandcompelling reason
for thatdeparture. Id. at 364-365. The Courtheld that a guidelinesminimumsentencerange
calculatedin violationof Apprendi[v NewJersey,530 US 466; 120 S Ct 2348; 147 L Ed 2d 435
(2000),] andAlleyneis advisoryonly andthat sentencesthat departfrom that thresholdare to be
reviewedby appellatecourts for reasonableness.Lockridge, 498 Mich at 365. Courts must
continueto determinetheapplicableguidelinesrangeandtakeit into accountat sentencing.Id.

For casesthat wereheld in abeyancefor Lockridge,mostof which involved challenges
that were not preservedin the trial court, our SupremeCourt held that a defendantsSixth
Amendmentright is impairedif the factsadmittedby a defendantor found by thejury verdict
were insufficient to assessthe minimum numberof OV points necessaryfor the defendants
scoreto fall in thecell of thesentencinggrid underwhich heor shewassentenced.Lockridge,
498 Mich at 395. [A]ll defendants(1) who candemonstratethat their guidelinesminimum
sentencerangewasactuallyconstrainedby theviolation of theSixth Amendmentand(2) whose
sentenceswere not subjectto an upward departurecan establisha thresholdshowing of the
potential for plainerror sufficient to warranta remandto thetrial court for further inquiry. Id.

casesin which a defendantsminimum sentencewas establishedby applicationof the
sentencingguidelines in a manner that violated the Sixth Amendment, the caseshould be
remandedto the trial court to determinewhetherthat court would have imposeda materially
different sentencebut for theconstitutionalerror. Id. at 397. Suchremandsarewarrantedonly
in casesin which the defendantwas sentencedon or before July 29, 2015, the dateof the
Lockridgedecision. Id.4 Onremand,

a trial courtshouldfirst allow a defendantan opportunity to inform thecourt that
he or shewill not seekresentencing. If notification is not receivedin a timely
manner,the court (1) should obtain the views of counselin someform, (2) may
but is not requiredto hold a hearingon the matter,and (3) neednot havethe
defendantpresentwhen it decideswhetherto resentencethe defendant,but (4)
musthavethedefendantpresent,asrequiredby law, if it decidesto resentencethe
defendant. Further, in determiningwhether the court would have imposeda
materially different sentencebut for the unconstitutionalconstraint,the court
should consider only the circumstancesexisting at the time of the original
sentence.[Id. at398 (quotationmarksandcitationsomitted).]

~ For defendantssentencedaftertheLockridgedecision,traditionalplain-errorreviewwill apply.
Lockridge,498 Mich at 397.
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In thepresentcase,defendantpreservedhis Lockridge issueby raising it at sentencing.
SeePeoplev Steanhouse,— Mich App —, _; — NW2d— (2015)(DocketNo. 318329);
slip op at 21, lv pending. In Peoplev Stokes,— Mich App_, _; — NW2d — (2015)
(Docket No. 321303); slip op at 9-10, lv pending, this Court explained that a preserved
Lockridge error is not structural and is thereforesubjectto the harmlessbeyonda reasonable
doubt standard. This Court further held that in order to determinewhether the preserved
Lockridge error in Stokeswas harmless,the remandproceduredescribedin Lockridge mustbe
followed. Id. at 10. That is, the remandproceduredescribedin Lockridge appliesto both
preservedandunpreservedpre-Lockridgesentencingerrors. Id. at 11.

Defendantarguesthat therewasjudicial fact-finding in the scoringof OVs 3, 4, 7, and
10. We agree. Theprosecutorconfesseserror on this defenseargument.

As discussed,OV 3 addressesphysical injury to the victim. MCL 777.33(1);Laidler,
491 Mich at 343. A trial court mustassess100 points underOV 3 if deathresultsfrom the
commissionofa crimeandhomicideis not thesentencingoffense.MCL 777.33(2)(b);Laidler,
491 Mich at 343. Thejury madeno finding and defendantmadeno admissionconcerningthe
factsnecessaryto scorethis OV. Neitheroftheoffensesof whichdefendantwasconvicted,i.e.,
felony-firearmandunlawful imprisonment,containsanelementconcerningthedeathof avictim.
SeeMCL 750.227b;MCL 750.349b. The trial courts assessmentof 100 points for OV 3 was
thusbasedonjudicial fact-finding.

OV 4 addressespsychologicalinjury to a victim. MCL 777.34(1);Peoplev Lockett,295
Mich App 165, 182; 814 NW2d 295 (2012). OV 4 requiresa 10 point assessmentif [s]erious
psychological injury requiring professional treatment occurred to a victim[.] MCL
777.34(1)(a). Thejury madeno finding and defendantmadeno admissionconcerningthefacts
necessaryto score this OV. Neither of the offensesof which defendantwasconvicted,i.e.,
felony-firearm and unlawful imprisonment, contains an element concerning a victims
psychologicalinjury. SeeMCL 750.227b;MCL 750.349b. The trial courtsassessmentof 10
pointsfor OV 4 wasthereforebasedonjudicial fact-finding.

As discussed,OV 7 addressesaggravatedphysicalabuse. MCL 777.37(1);Hardy, 494
Mich at 439. On the dateof thecrimes in this case,OV 7 requireda scoreof 50 points if [a]
victim was treated with sadism, torture, or excessivebrutality or conduct designedto
substantiallyincreasethe fear and anxiety a victim suffered during the offense[.] MCL
777.37(1)(a). Thejury madeno finding anddefendantmadeno admissionconcerningthe facts
necessaryto scorethis OV. Neither of the offensesof which defendantwas convicted,i.e.,
felony-firearmand unlawful imprisonment,containsanelementconcerningthe factsneededto
scorethis OV. SeeMCL 750.227b;MCL 750.349b. Thetrial courtsassessmentof 50 points
for OV 7 wasthereforebasedonjudicial fact-finding.

OV 10 addressesthe exploitation of a vulnerablevictim. MCL 777.40(1). A 5 point
scoreis requiredif [t]he offenderexploitedavictim by his or herdifferencein sizeor strength,
or both, or exploited a victim who was intoxicated,under the influence of drugs, asleep,,or
unconscious[.] MCL 777.40(I)(c). The jury made no finding and defendantmade no
admissionconcerningthe factsnecessaryto score this OV. Neitherof the offensesof which
defendantwasconvicted,i.e., felony-firearmand unlawful imprisonment,containsan element
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concerningthe factsneededto score this OV. SeeMCL 750.227b;MCL 750.349b. The trial
courtsassessmentof 5 pointsfor this OV wasthereforebasedonjudicial fact-finding.

Subtracting100 points from the OV 3 score, 10 points from the OV 4 score,50 points
from the OV 7 score,and 5 points from the OV 10 score,reducesdefendantstotal OV score
from 195 points to 30 points. This changeshis OV level from VI to III, causinghis sentencing
cell to changefrom D-VI to D-III on the ClassC grid. His sentencingguidelinesrangewould
then become29 to 57 months,insteadof the originally calculatedrangeof 50 to 100 months.
SeeMCL 777.64. It follows, then,thatfactsadmittedby defendantor foundby thejury beyond
a reasonabledoubt at trial were insufficient to assessthe minimum number of OV points
necessaryfor defendantsscoreto fall within the cell of thesentencinggrid underwhich he was
sentenced. Defendantsunlawful imprisonmentsentenceswere not subjectto an upward
departurefrom the originally calculatedrange;his 100-monthminimum sentencesfor unlawful
imprisonmentfell within the calculatedguidelinesrangeof 50 to 100 months. Therefore,an
unconstitutional constraint on the trial courts sentencingdiscretion impaired defendants
constitutionalrights. SeeLockridge,498 Mieh at 364. DefendantwassentencedbeforeJuly 29,
2015. It is thereforenecessaryto remandthe easeto the trial court in accordancewith the
remandprocedureset forth in Lockridge, as describedearlier in this opinion, to determine
whetherthe courtwould haveimposeda materiallydifferent sentencebut for the constitutional
error. See id. at 395-399.

We affirm defendantsconvictionsbutremandfor correctionof thejudgmentof sentence
to reflecta termof five years imprisonmentfor defendantsfelony-firearmconviction and for
reconsiderationof defendantsunlawful imprisonmentsentences.We do notretainjurisdiction.

Is! William B. Murphy
/5/ MarkJ. Cavanagh
Is! Amy RonayneKrause
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Michigan Department ofCorrections CFJ-284

PresentenceInvestigation Rev.10/03

Criminal Justice
Juvenile History:

NO. 1OF 1 ____________________________________
OffenseDate: 1986
Petition Date: 1986
Petitioning Agency: Deiroit PoliceDepartment
Charge(s)at Petition: Weapons- CariyingConcealed
court of Jurisdiction: Wayne CountyJuvenileCourt (Petition# 86-253541)
Final Charges: Weapons- Carrying Concealed
Adjudication Date/Method: Unknown
Sentence/Disposition: Jurisdiction wastaken,and the defendantwasplacedonProbation
Sentence/DispositionDate: Unknown
Attorney Present: Unknown
DischargeDate: 01/06/1987
Notes: Public SafetyI E

Adult History:

NO. 10F7 __________________________________
OffenseDate: 06/24/1991
Statusat Time of Offense: Not Applicable
Arrest Date: 06/24/1991
Arresting Agency: Detroit PoliceDepartment
Charge(s)at Arrest: StolenProperty- Receiving/Concealing- Over $100
Court of Jurisdiction: Detroit Recorde?sCourt (Docket# 91-00748502)
Final Charges: Not Applicable
Conviction Date/Method: Not Applicable
Disposition: Foundnot guilty
DispositionDate: 10/09/1991
Attorney Present: Yes
DischargeDate: Not Applicable
Notes: ________________________________________________________________________________

258602- Wilson,DwayneEdmund092637-FC CFJ-284 Page:~
11/13/2014-14:26:05
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Michigan Departmentof Corrections CFJ-2&$

PresentenceInvestigation Rev.10/03

NO. 20F7 _____________________________________
OffenseDate: 04/05/1994
Statusat Time of Offense: NotApplicable
Arrest Date: 04/05/1994
Arresting Agency: Detroit PoliceDepartment
Charge(s)at Arrest: Count L~Weapons- Felony Firearm

Count II: AssaultWith Intent to Murder
_________________ Count ifi: AssaultWith IntenttoMurder

Court of Jurisdiction: DetroitRecordersCourt (Docket#94-00408102)
Final Charges: Not Applicable
Conviction Date/Method: Not Applicable
Disposition: Dismissed
DispositionDate: 03/13/1995
Attorney Present: Yes
DischargeDate: Not Applicable
Notes: ________________________________________________________________________________

NO. 3 OF 7 ________________________________
OffenseDate: 06/09/1996
Statusat Time of Offense: Not Applicable
Arrest Date: 06/09/1996
Arresting Agency: CenterLine Departmentof Public Safety
Charge(s)at Arrest: DomesticViolence
court ofJurisdiction: 37th District Court- Warren (Docket#238746)
Final Charges: NotApplicable
Conviction Date/Method: Not Applicable
Disposition: Dismissed
Disposition Date: 08/28/1996
Attorney Present: Yes
DischargeDate: Not Applicable
Notes: ________________________________________________________________________________________

NO. 4 OF 7 _________________________________________________________________

OffenseDate: 09/08/1996
Statusat Time of Offense: Not Applicable
ArrestDate: 09/08/1996
ArrestingAgency: CenterLine DepartmentofPublicSafety
Charge(s) at Arrest: Weapons- CanyingConcealed
Court of Jurisdiction: 37th District Court - Warren (Docket#C239592)
Final Charges: Not Applicable
Conviction Date/Method: Not Applicable
Disposition: Dismissed
DispositionDate: 10/16/1996
Attorney Present: Yes
DischargeDate: Not Applicable
Notes:

258602- Wilson, DwayneEdmund092637-FC CFJ- 284 Page:5
11/13/2014-14:26:05
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Michigan Department ofCorrections CFJ-2&$

PresentenceInvestigation Rev.10/03

NO. SOF7
OffenseDate: 01/04/1997
Statusat Time of Offense: NotApplicable
Arrest Date: 01/04/1997
Arresting Agency: Southfield PoliceDepartment
Charge(s)at Arrest: Count 1 AssaultWith Intent to Murder

CountII~AssaultWith aDeadlyWeapon(FeloniousAssault)
Count III: Weapons- FelonyFirearm

_________________ Count1V: Weapons- FelonyFireann
Court of Jurisdiction: 6th Circuit Court - OaklandCounty (Docket# 97-150587-FC)
Final Charges: Count L AssaultWith aDeadlyWeapon(FeloniousAssault)

Count II: AssaultWith a Deadly Weapon(FeloniousAssault)
Count ifi: Weapons- FelonyFirearm

_______________ CountJV: Weapons- FelonyFirearm
Conviction Date/Method: 07/3011997/ Jury
Sentence/Disposition: Counts I and11:2 to 4 yearsMDOC; Countsifi andIV: 2 yearsMDOC; MustattendaDomestic
____________________ViolenceProgramasa condition ofParole
SentenceDate: 08/18/1997
Attorney Present: Yes
DischargeDate: 05/26/2002
Notes: (Person/F) (Person / F) (Public Safety/ NoProsecutorCrimeClass)
_____________________Paroled10/06/2000;DischargedfromParole05/26/2002

NO. 6OF7
OffenseDate: 05/26/2009
Statusat Time of Offense: NotApplicable
ArrestDate: 05/30/2009
Arresting Agency: WarrenPD
Charge(s)at Arrest: Count 1: Homicide - Murder- 1stDegree- Premeditated

Count IL Homicide - FelonyMurder
CountIII: Weapons- FelonyFirearm
Count1V: Unlawful Imprisonment
CountV: Unlawful Imprisonment
CountVI: HomeInvasion- 1stDegree
CountVII: AssaultWith IntenttoCommitGreatBodily HarmLessThanMurder

_________________ CountVIII: Weapons- CarryingConcealed- With Intent
CourtofJurisdiction: 16thCircuitCourt - MacombCounty (Docket# 09-2637-FC)
FinalCharges: Count!: Homicide - Murder - 2nd Degree

Count 11 Homicide - Felony Murder
Count III: Weapons- FelonyFirearm
CountV: AssaultWith Intent to Commit Great Bodily Harm LessThan Murder
Count VI: Unlawful Imprisonment

________________ Count VII: Unlawful Imprisonment
Conviction Date/Method: 12/10/2009/ Jury
Sentence/Disposition: Count1:36to 60yearsMDOC; Count II: Life - MDOC - withoutparole; Count ifi: 5 years MDOC;
________________ CountV: 5 to lOyearsMDOC;CountsVI andVII: 5 to 15 yearsMDOC
SentenceDate: 01/2012010

258602- Wilson,DwayneEdmund092637.-FC CFJ- 284 Page:6
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Michigan Departmentof Corrections CFJ-2M

PresentenceInvestigation Rev. 10/03

AttorneyPresent: Yes
DischargeDate: Unknown
Notes: (Person) (Person) (PublicSafely) (Person/D) (Person/ C) (Person/ C)

In an Order dated05/24/2012 theSupremeCourtgrantedtheDefleaveto appeal- SentenceVacated.

_________________ Seecase7of 7 in Criminal Recordfor currentinformation

NO. 7OF7 _____________________________________
OffenseDate: 05/2612009
Status at Time of Offense: None
Arrest Date: 05/3012009
Arresting Agency: WarrenPoliceDepartment
Charge(s)at Arrest: Count L~Murder - 2ndDegree

CountII: Weapons- FelonyFirearm
CountilL AssaultWith Intentto CommitGreatBodily HarmLessThanMurder
CountIV: Unlawful Imprisonment

________________ CountV: Unlawful Imprisonment
Court ofJurisdiction: 16thCircuit Court- MacombCounty (Docket#09-2637-PC)
Final Charges: Count11 Weapons- FelonyFirearm

CountW: Unlawful Imprisonment
_____________________CountV: Unlawful Imprisonment
Conviction Date/Method: 10/08/2014/ Jury
Sentence/Disposition: Pending- InstantOffense
SentenceDate: 11/19/2014
Attorney Present: Yes
DischargeDate: Pending
Notes: (PublicSafety) (Person/ C) (Person/ C)

PersonalProtection Order(s):

None.

Secretaryof StateDriving Record:

Not applicable.

GangInvolvement:

Therehasbeennoknownpriorganginvolvementforthedefendant.
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